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From Bosman to Diarra: the eternal battle for 
a transfer system in professional football

Lic. Juris Sven Demeulemeester, Brussels

I. Introduction
On 4 October 2024, the Diarra ruling1 sent shockwaves 
through the world of professional football. Echoing
Advocate-General Szpunar’s rather damning opinion 
of FIFA’s existing regulatory framework underpin-
ning the transfer system,2 the ruling itself was more
or less expected. Diarra seems the latest episode in a
judicial and political tug-of-war that has been going
on for almost three decades, ever since the CJEU’s

Bosman ruling in December 1995. 
At stake is the survival of the trans-
fer system in professional football 
and, in a nutshell, the question of 
whether an individual player’s mo-

bility can be subordinate to a greater common good. 
This contribution summarises the status quaestionis 
of the matter. Rather than dwelling too much on the 
facts and specifics of Bosman and Diarra, this article 
will consider the dialectics between the regulations of 
sport governing bodies (‘SGBs’) and EU law when it 
comes to the transfer system, the future of the transfer 
system and potential alternatives.

II. The Bosman case and its aftermath
1. The Bosman case
As is well known, in 1995, the Bosman ruling put an end 
to transfer fees for out-of-contract players. In Bosman,
the CJEU made it clear that EU free movement rights 
apply horizontally to transnational private regulations 
of SGBs, and so a football player seeing out the term
of his contract was from then on free to sign with a
new club of his choice without the new club having
to pay any compensation to the former club.3

2. Aftermath and revised regulations
In 1997, in the wake of the Bosman ruling, both FIFA
and UEFA adapted their regulations but held on to a
rather minimalist interpretation of Bosman.

This quickly triggered additional scrutiny from the 
EU Commission, this time from a competition law 
perspective. 4 In the Balog case5 the European Com-
mission indicated that the transfer regulations in force 
at the time infringed EU competition law.6 The CJEU’s 

Advocate General Stix-Hackle, in her (unpublished) 
opinion, also considered that the FIFA regulations 
violated EU competition law.7 Thus, under the threat 
of an EU competition law, FIFA and UEFA negotia-
ted further changes to their regulations. As expertly 
described in great detail by R. Blanpain,8 successful 
lobbying by the football associations led to a dropping 
of the Balog case9 and the EU Commission caving-in 
to pressure from prominent European government 
leaders10 to agree to a new transfer system in a 2001 
informal agreement with FIFA and UEFA. Following 
this agreement, the EU Commission withdrew its 
infringement proceedings against FIFA and UEFA 
and shelved other pending proceedings against the 
transfer system. FIFPro, initially critical of the new 
agreement, ultimately accepted the 2001 agreement.11

The 2001 agreement heralded the principle of “pacta 
sunt servanda” and insisted on the need for contractual 
stability, with the rules aimed at avoiding the possibility 
of an early, unilateral contract termination. After the 
2001 agreement and ensuing 2001 FIFA Regulations 
on the Status and Transfer of Players 
(“FIFA RSTP”), moreover, initially-
agreed safeguards for players were 
gradually eroded in subsequent ver-
sions of the FIFA RSTP.12 Essentially, 
the new rules led to longer player 
contracts and unilateral extension 
clauses, to avoid players leaving for 
free, and the transfer system thriving further.13 Both 
the 2001 agreement and ensuing FIFA transfer regula-
tions, whilst being criticised to no small extent,14 have 
essentially survived ever since.15 

III. The Diarra case and its aftermath
1. The Diarra case
As a logical sequitur of Bosman, in Diarra, the CJEU
looked at the EU law compatibility of FIFA’s regulatory 
framework, making unilateral contract terminations
very difficult. Indeed, the football transfer system im-
mediately prior to Diarra was built on the principle of 
contractual stability, centred around three cornerstones 
contained in Article 17 of the FIFA RSTP, refraining
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The “positive interest” principle 
remains for FIFA the way to 
determine the compensation in 
the event of an early contract 
termination.

a player from unilaterarelly terminating his player 
contract (during the protected period) and then join 
another club: (1) the (uncertainty concerning the) 
calculation of compensation for breach of contract; 
(2) the presumption that the player’s new club has 
contributed to the breach of the player’s contract with 
his previous club, which makes the new club jointly 
and severally liable for the compensation payment; 
and (3) the risk of sporting sanctions being imposed 
on both the player and his new club.

Diarra, a professional football player, had fallen 
out with his club, Lokomotiv Moskou, with the latter 
terminating the player’s contract for just cause and 
suing the player under the FIFA RSTP. Subsequently, 
Diarra had trouble finding new employment and bla-
med the stringent provisions of the FIFA RSTP for this.

In Diarra, the CJEU found that certain aspects 
of FIFA’s transfer regulations at that time and, more 
specifically, rules regarding the calculation of financial 
compensation and the sporting sanctions imposed on 
both the club and player for early contract termination 
without “just cause” to be incompatible with EU pu-
blic policy law. The CJEU considered the regulatory 
framework imposed by FIFA as being grossly deficient 
and infringing both EU competition law16 and the free 
movement rights of players.17 The CJEU, in unusually 
harsh language, criticised the ‘club-friendly’ way in 
which the financial compensation owed by a player for 
a breach of contract without just cause was calculated. 
Also, the CJEU held that the presumption of joint lia-
bility of the new club for the breach of contract merely 
served to discourage clubs from recruiting players who 
unilaterally breached their contracts, driving the new 
club instead towards negotiating an agreement with 
the player’s current club before recruiting the player. 

The CJEU, in spite of FIFA’s official communication 
downplaying the ruling,18 effectively struck down the 
transfer system as it existed at the time and led authors 
to speculate on the end of the ‘commoditisation’ of 
football players.19 

2.	 Aftermath and (once more) revised 
regulations

In Diarra, the CJEU had made it abundantly clear 
that FIFA’s regulatory framework needed to be made 
less restrictive. 

Over the last decades, football’s SGBs suffered 
repeated ‘slaps on the wrist’ before the CJEU. As re-

cent as 2023, SGBs learned the hard 
way that they were not immune to 
European public policy rules.20 But 
the stakes are high and professional 
football is known to be rather resi-

lient when it comes to (imposed) regulatory changes, 

as the aftermath of Bosman had demonstrated earlier. 
All eyes were therefore once more on FIFA and their 
reaction to Diarra.

FIFA used its (legitimate) regulatory power21 to 
fairly quickly adopt new regulations in the wake of 
Diarra. In December 2024, FIFA adopted an Interim 
Regulatory Framework, to provide – in its own words 

– ‘clarity and stability’ to all participants in the global 
transfer system for the registration periods that would 
be opening in 2025. In spite of FIFA’s claim that (1) 
the new regulations were only temporary and did 
not impact the on-going consultation and discussion 
regarding possible long-term amendments to the re-
gulations and that (2) they were the result of a fruitful 
consultation with key football stakeholders, FIFA was 
criticized. One of the main criticisms was that one of 
the main stakeholders – player’s representatives – was 
hardly involved in the adoption of the new regulations.22

Fearing the CJEU’s wrath and potential tort claims,23 
FIFA had of course no choice but to accept a number 
of changes to its regulations as a result of Diarra. A 
number of those changes certainly constitute improve-
ments for players’ mobility. The reversal of the burden 
of proof concerning the joint and several liability of 
a player’s new club and its inducement to breach a 
contract is probably the most significant change. Other 
changes,24 such as the codification of the notion of just 
cause25 and changes to the mechanism surrounding 
the delivery of an ITC,26 constitute welcome changes 
too, although these are a mere codification of existing 
practices. 

The new framework may remain vulnerable to 
future legal challenges. First, there is the fact that the 

“positive interest” principle27 remains for FIFA the way 
to determine the compensation in the event of an early 
contract termination. Applying the “positive interest” 
principle means that one has to return the injured 
party to the position that the party 
would have been in if the contract 
had been performed properly wit-
hout the contractual breach. While 
this principle is widely accepted in 
contract law and the CJEU does not 
exclude the payment of damages for 
an unjustified breach of contract per se, the question 
will be whether a general contract law principle can 
be translated to a specific labour law context. In most 
countries, labour law is positioned as a “lex specialis” 
to general contract law. Few national labour laws allow 
that the breach of a fixed-term contract leads to the 
award of damages unrelated to the remaining salary 
owed to the individual and/or the reasonable costs 
incurred to find a replacement for the player.28 In 
Belgium, for instance, the positive interest principle 

Over the last decades, football’s 
SGBs suffered repeated ‘slaps 
on the wrist’ before the CJEU. 
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is not accepted in a labour law context, with the brea-
ching party at most being liable to pay a lump sum 
compensation amount in lieu of notice, capped at the 
remaining value of the contract.29 FIFA seems aware of 
this sensitivity, referring in its explanatory note to the 
new regulations, to the additional potential application 
of national (labour) laws.30 Second, sporting sanctions 
going beyond what is needed to protect the integrity 
of a specific sporting competition seem questionable. 
Whereas it could be argued that FIFA can impose 
restrictions on players terminating their contract to 
join another club during the same season of a given 
competition, rules aimed at dissuading players from 
unilaterally terminating their contract altogether may 
‘cross the line’ from a (lawful) scheme designed to 
protect the integrity of sporting competition to an 
(unlawful) attempt to use regulatory power to extract 
advantage at the players’ expense.31 

Further changes loom around the corner. In this 
respect, it should be noted that European Leagues, 
ECA, FIFPro Europe and UEFA have written to the 
European Commission asking to open a European 
social dialogue32 to re-regulate the European labour 
market in professional football.33

3.	 Implosion, erosion or status quo of the 
transfer system?

When the Bosman ruling was delivered in 1995, obser-
vers noted that this could mean the end of football’s 
transfer system. Whereas Bosman undeniably liberated 
any player who was coming to the end of their contract, 
the ruling in practice merely led to a new transfer 
system, with the full force of the existing regulatory 
framework aimed at ensuring clubs to transfer their 
players during the term of the player’s contract. Bosman 
did not kill the transfer system. 

It is too early to tell whether Diarra, by imposing 
boundaries on FIFA and putting forward clear guideli-
nes in the event of unilateral contract terminations, has 
now delivered the ‘coup de grace’ to the transfer system. 

Yes, the transfer system that enmeshed Diarra and 
that led to the litigation was labelled by the CJEU as 
grossly deficient and incompatible with EU law.34 Yes, 
the former RSTP and the resulting transfer system 
were considered as being clearly illegal. That being 
said, with FIFA’s adoption of a new interim regulatory 
framework, the imminent death of the transfer system 
seems, once again, greatly exaggerated. At the very 
least, FIFA’s new regulatory framework offers some 
prima facie legitimacy to a new transfer system. Also, 
the first post-Diarra transfer window – notably, a 
mid-season transfer window – has seen its fair share 
of regular transfers. Although it is probably too early 
to tell whether this trend will continue at the end of 

season and whether Diarra will erode the transfer 
fees that clubs are willing to pay for players that they 
target, it is fair to say that the last 
transfer window has still seen clubs 
paying hefty transfer fees in spite of 
the Diarra ruling. A full implosion 
of the transfer system therefore seems unlikely. SGBs 
and clubs are moreover likely to argue that the current 
regulations are also beneficial for the vast majority of 
players. Indeed, under the existing regulatory frame-
work, players enjoy a one-stop, cost-effective ‘shop’ to 
claim salary arrears or severance compensation from 
clubs. Similar guarantees are not always easy to come 
by in every country. 

In my experience, professional football is an extre-
mely conservative sector. Change will take time. Players 
and their agents still consider a unilateral contract 
termination to be only a last resort solution. The reason 
is often not legal in nature at all. A lot of psychological 
and, for lack of a better word, ‘political’ elements are at 
play as well. Players and agents – the latter either way 
often wishing to maintain a good relationship with 
clubs and/or even standing to gain from the transfer 
system35 – often fear reputational damage as a result of 
a unilateral contract termination. Some players even 
consider their high price tag as a token of their actual 
value compared to other players and so a ‘badge of ho-
nour’, in spite of the fact that the transfer fee comes from 
the global recruitment budget of the player’s new club 
and therefore seems to the detriment of the player’s own 
bargaining power regarding salary. On their side, clubs 
remain reluctant to hire a player who has terminated 
his contract unilaterally. For a large number of clubs, 
the transfer system is their main source of income. 
Hiring a player as a free agent following a unilateral 
contract termination might set a bad example to their 
own players wanting to leave ‘on the cheap’. Moreover, 
it is no secret that clubs are looking, both formally 
and informally, to enter into no-poaching agreements 
between themselves.36 Instead, Diarra is therefore more 
likely to be used by players as leverage, to negotiate 
down the transfer fee (and increase the player’s salary 
with his new club) and/or force a transfer where the 
existing club is not willing to cooperate. 

The stakes are high, not in the least for clubs coun-
ting on transfer income to fund their daily operations, 
including funding needed for the training of youth 
players. An ‘overnight’ implosion of the transfer system 
could wreak havoc in the market. The knee-jerk reflex 
from FIFA and clubs to try and restore the transfer 
system through the Interim Regulatory Framework 
is therefore understandable. But stakeholders best 
take heed that the present changes will likely not be 
sufficient and may lead to new litigation.

A full implosion of the transfer 
system seems unlikely. 
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4.	 Towards an alternative solidarity mechanism?
Solidarity with smaller clubs and smaller leagues is 
needed, but the transfer system may not be the way 
to achieve such solidarity. Stakeholders in professio-
nal football wishing to preserve the ‘social fabric’ of 
professional football, including but not limited to 
safeguarding incentives for the local training of young 
football players, have every interest in engaging in a 
proper consultation of all relevant stakeholders to set 
up an alternative solidarity mechanism. The specifics 
of the transfer system in most cases do not encourage 
the recruitment and training of young players, nor is it 
an adequate means of financing such activities.37 The 
transfer system, with its opaque pricing mechanism, is 

even criminogenic and responsible 
for a lot of what is wrong in today’s 
professional game.38

Coupling financial solidarity 
throughout the football pyramid 
with a player’s individual mobility 
seems to have passed its expiry date. 

Ideas for an alternative solidarity mechanism have been 
floating around, such as a luxury tax calculated on a 
club’s turnover to pay compensation to their players’ 
previous clubs in return for the training efforts that 
the latter had previously undertaken.39 

It will either way be key to involve all relevant 
stakeholders in the process, i.e. the regulators (FIFA 
and its member associations), the players (and their 

Coupling financial solidarity 
throughout the football pyr‑

amid with a player’s individual 
mobility seems to have passed 

its expiry date.

Given the work still to be un‑
dertaken, Diarra merely seems 
a first step towards a different 
regulatory framework.

representatives), the clubs (and their representatives) 
and the leagues. If FIFA insists on 
adopting regulations accommoda-
ting the specificity of professional 
football, collective bargaining may 
also be considered. Under the Alba-
ny exception, collective bargaining 
agreements may escape competition 
law scrutiny40 (although CBA’s will still have to abide 
with the free movement rules and applicable labour 
laws41). 

Given the work still to be undertaken, Diarra merely 
seems a first step towards a different regulatory frame-
work; a regulatory framework that, one day, will need 
to be fully compliant with EU law.
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