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Disclaimer

This publication is for general information purposes only. It does not purport to provide comprehen-
sive full legal or other advice. Global Legal Group Ltd. and the contributors accept no responsibility
for losses that may arise from reliance upon information contained in this publication.

This publication is intended to give an indication of legal issues upon which you may need advice.
Full legal advice should be taken from a qualified professional when dealing with specific situations.
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From the Publisher

Dear Reader,

Welcome to the 15™ edition of The International Comparative Legal Guide to: Real Estate,
published by Global Legal Group.

This publication provides corporate counsel and international practitioners with
comprehensive jurisdiction-by-jurisdiction guidance to real estate laws and regulations
around the world, and is also available at www.iclg.com.

This year, one expert chapter focuses on the use of technology and artificial intelli-
gence in real estate legal services.

The question and answer chapters, which in this edition cover 28 jurisdictions,
provide detailed answers to common questions raised by professionals dealing with real
estate laws and regulations.

As always, this publication has been written by leading real estate lawyers and
industry specialists, for whose invaluable contributions the editors and publishers are
extremely grateful.

Global Legal Group would also like to extend special thanks to contributing editor
Dan Wagerfield of Norton Rose Fulbright LLP for his leadership, support and exper-
tise in bringing this project to fruition.

Rory Smith
Group Publisher
Global Legal Group

Welcome



Welcome

Preface

It is a great pleasure to have been asked to be contributing editor of this, the 15™ edition
of The International Comparative Guide to: Real Estate 2020.

Can I start this short introduction to the Guide by thanking Iain Morpeth of Ropes
& Gray LLP for his years as contributing editor, his insightful articles and his team’s
contributions to the chapters on England and Wales. It is clear I have some big shoes
to fill.

Today’s real estate investment market is an increasingly international one. As inves-
tors look beyond their domestic markets, they must grapple with a range of issues,
including property market transpatrency risk, political risk and currency risk. Central to
their success in any given jurisdiction, however, is an understanding of local real estate
laws and how real estate transactions are structured. The aim of the Guide is to provide
that understanding.

Covering 28 countries, we hope you find the Guide a useful reference point when
considering cross-border real estate transactions and we encourage you to contact us
with any suggestions you may have as to how we might improve future editions.

Dan Wagerfield
Partner & Global Co-Head of Real Estate
Norton Rose Fulbright LLP




Another option for the mortgagee to realise a mortgaged
property without involving court proceedings, is the freehand
sale of a pledged property in case the mortgagor has given to the
mortgagee a power of attorney to sell the real estate in case of
default of payment.

8.4 What minimum formalities are required for real

estate lending?

The minimum requirement for real estate lending is a bank
concession of the lender according to the provisions of the
Austrian Banking Act (Bankwesenggselhe loan agreement
is not subject to formal requirements (unless the borrower is a
consumer). Mortgage agreements must be notarised.

8.5 How is areal estate lender protected from claims
against the borrower or the real estate asset by other
creditors?

A right of lien to properties is established through the entry of
the mortgage in the land register. If a debtor grants multiple
creditors a right of lien to the property, the creditor whose right
is registered first — and therefore has the better ranking — takes
priority in the satisfaction of a claim to the proceeds of a sale.

8.6 Under what circumstances can security taken by a

lender be avoided or rendered unenforceable?

Security taken by a lender is avoided ot rendered unenforceable,
inter alidn the following events:

Repayment

Although the mortgage is not cancelled and continues to exist
until its cancellation has been entered in the land register, after
repayment of the mortgage the debtless mortgage would be
rendered unenforceable.

Destruction of the pledged real property

The right of lien to real properties is automatically cancelled
in the event of destruction of the pledged item. If the item is
restored, the lien is also restored.

Waiver

Security taken by a lender usually is automatically cancelled
when the lender waives his claim for the secured debt against
the borrower. This can take place explicitly or tacitly, e.g. by
returning the pledged item to the borrower without reservation.

Avoidance

Securities taken by a lender prior to the opening of insolvency
proceedings concerning the debtot’s assets may be challenged
and voided under certain circumstances.

Fraud

If the borrower was led to conclude a contract based on wrong
information intentionally presented by the lender, he or she may
file for an annulment of the contract.

8.7 What actions, if any, can a borrower take to

frustrate enforcement action by a lender?

There are generally no legal actions to frustrate enforcement
action by a lender. The borrower can only try to delay the
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enforcement by negotiating a grace period for the repayment
of the loan.

8.8 What is the impact of an insolvency process or a

corporate rehabilitation process on the position of a real
estate lender?

As of the opening of insolvency proceedings against the
borrower, no entries into the land register are permitted. A
previously acquired lien of the lender, however, will not be
affected. In such case, the lender is entitled to separate the
pledged property from the rest of the assets of the borrower and
enforce its claims by selling the property in a forced auction and
use the proceeds to settle all outstanding debts.

8.9 What is the process for enforcing security over
shares? Does a lender have a right to appropriate shares
in a borrower given as collateral? If so, can shares be
appropriated when a borrower is in administration or has
entered another insolvency or reorganisation procedure?

In general, a pledge over shares which have an exchange price
or market price can be enforced through a private sale. If this
is not the case, pledges over shares can be enforced either by
public auction or (subject to valuation) private sale. The appro-
priation of pledged shares is not permitted under Austrian law
(lex commissoria

9 Tax

9.1 Are transfers of real estate subject to a transfer

tax? How much? Who is liable?

Real estate transfers are generally subject to a real estate transfer
tax at a rate of 3.5% of the tax base which is generally the value
of the consideration (such as the purchase price, the exchange or
trade, highest bid in forced sales, etc.).

Further, a land register registration fee generally amounting
to 1.1% of the consideration (e.g. purchase price) is to be paid by
the buyer. The registration fee for the registration of mortgages
amounts to 1.2% of the secured amount.

9.2 When is the transfer tax paid?

In general, the real estate transfer tax is due no later than on
the 15" day of the second month following the signing of the
purchase agreement. The registration fee on the other hand, is
due upon registration with the land register. Typically, the real
estate transfer tax and the registration fee are paid to the escrow
agent within two weeks after the execution of the purchase
contract.

9.3 Are transfers of real estate by individuals subject to

income tax?

In general, profit realised through selling of real property is
taxed with a flat tax rate of 30% (thus this profit is not to be
added to other dutiable income).

Tax exemptions are granted for properties continuously used
as a permanent residence by the seller for at least two years after
acquisition, or for at least five years during the past 10 years.

Profits from the sale of real estate by a corporate entity are
subject to corporate income tax at a flat rate of 25%.
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